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CONSULTATION ON DELEGATION OF LOCAL AUTHORITY FUNCTIONS:  MENTAL HEALTH (CARE AND TREATMENT) (SCOTLAND) Act 2003 & ADULTS WITH INCAPACITY (SCOTLAND) ACT 2000
RESPONDENT INFORMATION FORM
Please Note this form must be returned with your response to ensure that we handle your response appropriately

1. Name/Organisation

Organisation Name

	ADSW –Association of Directors of Social Work Ltd


Title  
Mr  FORMCHECKBOX 

   Ms x   Mrs  FORMCHECKBOX 

   Miss  FORMCHECKBOX 
   Dr  FORMCHECKBOX 

       Please tick as appropriate
Surname

	Mills


Forename

	Sophie


2. Postal Address

	Verity House

	19 Haymarket Yards

	Edinburgh

	

	Postcode  FORMTEXT 
EH12 5BH
	Phone 01314749292
	Emailsophie.mills@adsw.org.uk
annie.mcgeeney@nhs.net
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	(a)
	Do you agree to your response being made available to the public (in Scottish Government library and/or on the Scottish Government web site)?

Please tick as appropriate    x Yes    FORMCHECKBOX 
 No

	
	
(c)
	The name and address of your organisation will be made available to the public (in the Scottish Government library and/or on the Scottish Government web site).



	(b)
	Where confidentiality is not requested, we will make your responses available to the public on the following basis
	
	
	Are you content for your response to be made available?

	
	Please tick ONE of the following boxes
	
	
	Please tick as appropriate   x Yes    FORMCHECKBOX 
 No

	
	Yes, make my response, name and address all available
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	Yes, make my response available, but not my name and address
	 FORMCHECKBOX 
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	Yes, make my response and name available, but not my address
	 FORMCHECKBOX 

	
	
	
	

	
	
	
	
	
	
	

	(d)
	We will share your response internally with other Scottish Government policy teams who may be addressing the issues you discuss. They may wish to contact you again in the future, but we require your permission to do so. Are you content for Scottish Government to contact you again in relation to this consultation exercise?



Please tick as appropriate

 x Yes

 FORMCHECKBOX 
No


CONSULTATION QUESTIONS

Mental Health (Care and Treatment) (Scotland) Act 2003

Where Local Authorities and Health Boards reach agreement on the integration of adult health and social care:

a)
which of the 2003 Act MHO functions should it be possible to delegate 

to Health Boards?
	As noted in the consultation document, sections 25 to 27 of the Act which deal with the provision of services have already been delegated to facilitate the sharing of resources, maximisation of resource capacity and the streamlining of service access and response. However it is unclear how this fits with section 28 around charging 
It is unclear what benefits are to be gained by the delegation of section 33 which is a local authority function where the local authority shall cause inquiries to be made...
Section 33-35 to date have been deployed as a package of measures which facilitate an efficient and effective response to service users experiencing mental distress

There are concerns around the delegation of section 33 which may further confuse an already complex legal landscape resulting in a blurring of roles and boundaries, erosion of objectivity, independence and accountability, potential duplication of effort in order to avoid the use of hearsay evidence in seeking warrants, erosion of protections under the Act and potential delays and dilution of outcomes for the service user.
It is the view of the ADSW Mental Health subgroup that no MHO functions should be delegated to Health Boards and note concern at the phrase’ it is not our intention to include, at this time, any of the ‘core’ MHO functions as being delegated, namely any functions that sit outwith Part 4 of the 2003 Act.


b)
which of the 2003 Act MHO functions should not be permitted to be

delegated to Health Boards?
	MHO functions that are not currently delegable to Health Boards should not be permitted to be delegated to Health Boards


c)
what are your reasons for your choices at a) and b) above?
	Please refer to attached response


Any further comments

	Please refer to attached response


Adults with Incapacity (Scotland) Act 2000

Where Local Authorities and Health Boards are in agreement in the context of integration of adult health and social care:
a)
which of the 2000 Act Local Authority [MHO] functions should it be 

possible to delegate to a Health Board?
	It is the view of ADSW that none of the 2000 Act Local Authority (MHO) functions should be delegable to a Health Board


b)
which of the 2000 Act Local Authority functions should it be possible to 

delegate to a Health Board?
	It is the view of ADSW that none of the 2000 Act Local Authority functions should be delegable to a Health Board


c)
what are your reasons for your choices at a) and b) above?
	There would appear to be no benefits for the service user. Under section 53 and 57 employees of Health Boards can already make applications to the Sheriff

There are concerns that the driver for change in this area is the integration agenda rather than the protection and safeguarding of the incapable adults human rights.
A large scale review of the Adults with Incapacity (Scotland) Act is already underway which may more appropriately address relevant issues identified to date.
Please refer to attached response.


Equality
Please tell us about any potential impacts, either positive or negative, you feel any or all of the proposals in this consultation may have on a particular group or groups of people.
	Please refer to attached response


Any further comments

	Please refer to attached response


ADSW Response
Context
ADSW welcomes the opportunity to respond to the consultation on the delegation of functions in 2 specific areas, Mental Health Officer (MHO) functions under the Mental Health (Care and Treatment) (Scotland) Act 2003, and the Local Authority (LA) functions under the Adults with Incapacity (Scotland) Act 2000 required in relation to the health and social care integration proposals. This report has been compiled using the experience and expertise of members of the ADSW Mental Health sub group.
There is a strong case for greater integration in the provision of services, and the prioritisation of improving outcomes for older people however, if health and social care integration is to be undertaken effectively and efficiently, it will be essential that all parties have ownership and that there  is a consensus on the way forward in achieving collaborative solutions based on sound planning assumptions rather than organisational and structural solutions to practice problems and limited resources.

There are concerns around The Community Care (Joint Working etc) (Scotland) Amendment Regulation 2012 and the Community Care and Health (Scotland) Act 2002 (Incidental Provision) Adult Support and Protection Order 2012(SSI/2012/65 and SSI/2012/66) which came in to force on 31 March 2012. It would have been useful for these SSI’s to have been incorporated in the appendix of this consultation document for reference.
There are organisational and professional responsibilities for local authorities and certain staff which fall from both pieces of legislation. The concern with the above statutory instruments is that they do not relate primarily to the rights based, enabling and safeguarding  legislation they are amending in these cases and have not been influenced by the views of stakeholders with an interest in the legislation which they amend. 
The role of the MHO as a practitioner independent from the health service is a fundamental protection built into the 2003 Act, ensuring that they can give a genuinely independent view on compulsory measures and assist the service user’s perception that there is independent oversight of his or her case. The Act itself not only retained but also extended the MHO role
confirming the need for an MHO to be an officer of a local authority at the time of appointment  and must continue to be an officer of a local authority for the duration of the appointment. Within the broader integration agenda, should there be further delegation of MHO functions, there is the potential for the independence of the role to eroded and for the MHOs not be an integral part of services being delivered by both organisations with the potential dilution of outcomes for service users. There is no evidence to suggest that the delivery of MHO functions by local authorities has failed to meet legal standards and as such there would appear to be no benefits to be achieved in the consideration of further delegation of functions.
There has been a consistent theme in the three major pieces of social welfare legislation ( ASP, Mental Health Act, AWI) affected by these changes – all have greatly extended the protective, monitoring and investigative responsibilities of local authorities in respect of people who may be vulnerable as a result of mental disorder, All three Acts are inter-related. These changes, in particular with Section 33 of the Mental Health Act (Duty to Enquire) and Section 1 of the Adult Support and Protection Act (Local Authority Responsibilities) threaten to undermine this clarity of function and responsibility.

With the enactment of these statutory instruments there has been an effective change in national strategy which no longer has a single direction of travel. Where the protection of vulnerable adults had clearly been the responsibility of local authorities across the country, this is now a responsibility which can be delegated to the NHS wherever local authorities and their health partners are minded. 
The consultation document refers to the Highland model in relation to which the SSI ‘s 65 and 66 were introduced. It should be noted however that there are considerable demographic

variations in local authority and health board areas across Scotland which render this model 
not a viable option for many with the body corporate model being a more likely consideration.
There is a danger that the clarity of operational and organisational responsibility and accountability and critical issues of professional standards for the protection of adults vulnerable through mental disorder will be lost by these changes – particularly if the delegation of responsibilities allowed in these instruments is acted upon by a number of local authorities. It is undesirable for local determination of legislation, a matter which should be centrally determined.
Should delegation happen sporadically across the country, staff, as they move from one area to another, will need to familiarise themselves with and receive proper training in the different systems and processes in place. National bodies will have to deal with different contacts and procedures in the different authorities in their area. While this may happen at present to some extent, at least at present the organisational responsibility is clear in every area. It rests with the local authority.

There are issues of corporate risk and accountability which currently rest with local authorities and CSWO’s which would need to be considered. Local Authority legal support currently available to local authority social work staff in respect of the legislation would not be available to NHS employees as this would be in breach of Law Society assurance and there are minimally, clear conflicts of interest in Central Legal Office being considered a potential solution in this area.
The issue of the sharing of confidential information between different sections of an integrated service and between NHS and the OPG in order to undertake investigative duties currently placed on local authorities and the OPG may be an issue for Caldicott Guardians

Beyond the need to amend primary legislation in relation to both Acts, there would also be work needed in respect of redrafting existing Regulations and Directions, rewriting Codes of Practice and training materials, redrafting existing prescribed and non prescribed forms and training staff in new procedures.

Cross cutting national resources, such as The State Hospitals Board for Scotland will require clarity on the strategic direction and levels of integration being developed within both territorial boards and local authorities in order to maintain effective partnerships to ensure continuity of seamless service delivery for patients throughout their journey of care.
 It could be indeed be argued that alliances which allow integration to various levels already exist without the necessity to change legislation or employers
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