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Background

This guidance has been produced to support Probation Service court teams and Justice
Social Work teams in the cross border enforcement of community-based orders between
Scotland & England/Wales. It has been produced by a working group, including JCS,
HMCTS, SCTS, the Probation Service, Social Work Scotland and Scottish Government, to
build on previous JCS guidance produced in 2020. The guidance deals with the jurisdictional
issues encountered with the breach, revocation and variation of community-based orders
imposed in Scotland where the adult offender resides in England or Wales, and those orders
imposed in England or Wales where the adult offender resides in Scotland.

Enforcement of Community Payback Orders made in
Scotland (resident in England/Wales)

Community Payback Orders treated as community orders

Where a Scottish court imposes a community payback order upon a defendant who resides
in England or Wales', the order has effect in England or Wales as if it were a corresponding
order made by a court in that jurisdiction?. The order is therefore treated as if it were a
community order under section 200 Sentencing Act 2020 (‘the Sentencing Code’) but with
some matters which can only be dealt with by the Scottish court®.

Breach proceedings
Commencement of proceedings

Any breach proceedings must be commenced by the Probation Service, not in Scotland, but
before a magistrates’ court in England or Wales in the usual manner*. This will usually be
where the defendant resides as only the home court® has power to deal with the breach. As
the home court is a court of summary jurisdiction there is no power to commence
proceedings in the Crown Court. Any summons or warrant issued must direct the offender to
appear to be brought before the home court. The home court must take a plea to the breach
allegation and if denied determine whether the order has been breached.

Referring the case to the Scottish court

Once satisfied that the order has been breached, the home court ‘may’ refer the case to the
appropriate court in Scotland® and require the defendant to attend there; the appropriate
court in Scotland is the court which imposed, or last varied, the order’. The home court must
then certify to the Scottish court that the offender has failed to comply with the requirement/s
of the order and must supply any information relating to the case as may be useful to the

" Section 227A & paragraph 1(1) Schedule 13, Criminal Procedure (Scotland) Act 1995
2 Paragraph 6(2) schedule 13, Criminal Procedure (Scotland) Act 1995

8 Paragraph 6(3), schedule 13, Criminal Procedure (Scotland) Act 1995

4 Paragraph 6 & 7, schedule 10 Sentencing Code

5 Paragraph 14, schedule 13, Criminal Procedure (Scotland) Act 1995

6 Paragraph 6(5) schedule 13, Criminal Procedure (Scotland) Act 1995

7 Paragraph 7, schedule 13, Criminal Procedure (Scotland) Act 1995
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Scottish court®. The Scottish court may then issue a warrant for arrest if the defendant fails
to appear, and deal with the matter in the usual manner®.

Dealing with the case in the home court

Alternatively, the home court may deal with the case in one of the permissible ways™. The
home court may deal with the case as if it were a community order imposed in England or
Wales except that it may not:
o discharge or revoke the order,
e resentence the offender as if the order had not been imposed,
e increase the number of unpaid work or other activity hours or restricted movement
period above the maximum which the Scottish court could have imposed. An unpaid
work requirement may be imposed at Level 1 (up to 100 hours) or Level 2 (100 — 300
hours) . A restricted movement requirement may be imposed up to 12 months’?.

Variation

The Probation Service, or the offender, may apply in the usual way to vary the order3, as if it
were a corresponding order' imposed in England or Wales i.e. a community order. Any
application must be made to the home court, which may deal with the application as if it were
a community order imposed in England & Wales in one of the permissible ways'®. The home
court may grant the application, or refuse the application, but may not refer the application to
the appropriate Scottish Court.

Revocation

An application may be made to the home court'®, by the responsible officer or the offender,
to discharge the order, or revoke and resentence'’. The home court may refuse the
application. Where the home court is satisfied however that it would be in the interests of
justice to discharge or revoke and resentence the order, the effect of the legislation'® means
that the home court cannot do so; it will need to refer the case to the appropriate Scottish
Court and may require the offender to appear in Scotland'®. The appropriate Scottish court
may then deal with the application in the usual way?®

8 Paragraph 6(7), schedule 13, Criminal Procedure (Scotland) Act 1995

9 Paragraph 6(6)(b), schedule 13 and section 227ZC Criminal Procedure (Scotland) Act 1995
0 Paragraph 6(3), schedule 13, Criminal Procedure (Scotland) Act 1995

" Section 2271 Criminal Procedure (Scotland) Act 1995

2 Sections 227ZF Criminal Procedure (Scotland) Act 1995

3 Part 4, schedule, 10 Sentencing Code

4 Paragraph 6(2), schedule 13, Criminal Procedure (Scotland) Act 1995

5 Paragraph 6(3), schedule 13, Criminal Procedure (Scotland) Act 1995.

6 Paragraph 6(4), schedule 13, Criminal Procedure (Scotland) Act 1995

7 Part 3, schedule 10, Sentencing Code

8 Paragraphs 6(3)(a), 6(3)(b) & 6(4)(b), schedule 13, Criminal Procedure (Scotland) Act 1995
9 Paragraph 6(4)(b) & (5), schedule 13, Criminal Procedure (Scotland) Act 1995

20 Paragraph 6(6)(b), schedule 13 & s.227Y Criminal Procedure (Scotland) Act 1995
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Commission of further offences

Where the offender is convicted of a further offence, and the home court imposes a custodial
sentence in respect of that further offence, the home court mayi, if it decides it is in the
interests of justice?', then revoke, but not resentence, the order??. Where an offender
appears before another magistrates’ court in England & Wales that court will not have the
power to revoke the order. As there is no specified mechanism to refer the case to the home
court, the court may decide to sit as if the home court to exercise the power?.

Change of residence
Change within England & Wales

Where a community payback order has been transferred to England & Wales and the
offender proposes to change residence, they must first seek permission from the responsible
officer in the usual manner, as the order is treated as if a community order?*. If the
responsible officer refuses the offender may seek permission from the home court?5, as this
court may exercise any power which it could have exercised were the order a community
order.

Transfer to England & Wales

Where a court in Scotland has made a community payback order when the offender resided
in Scotland?®, and the offender proposes to reside in England and Wales, the court in
Scotland will have power to vary the order?’. The court must be satisfied that arrangements
have or can be made in the area where the offender will reside to comply with the same or
broadly similar requirements of the community order, and that arrangements had been or
can be made for the appointment of a responsible officer?®. The court must specify the area
where the offender will reside and the corresponding order and requirements which are the
same as or broadly similar to the community payback order. ?°

Responsible officer powers

As the order is treated as if the corresponding order i.e. a community order in England &
Wales, the termination of order provisions will apply®. In summary the order will terminate
where the offender has completed the requirements of the order and, where there is a
sentence plan, all objectives have been met and no further objectives are necessary.

21 Part 5, schedule 10, Sentencing Code

22 Paragraph 6(3)(a) & (b), schedule 13, Criminal Procedure (Scotland) Act 1995
23 Sections 10 & 30 Courts Act 2003

24 Section 216(2)(a) Sentencing Code

25 Section 216(2)(b) Sentencing Code

26 Section 227A Criminal Procedure (Scotland) Act 1995

27 Paragraph 2, schedule 13, Criminal Procedure (Scotland) Act 1995

28 Paragraphs 1(2)(b) & 2(2) schedule 13, Criminal Procedure (Scotland) Act 1995
29 Paragraph 5(2), schedule 13, Criminal Procedure (Scotland) Act 1995

30 Part 3A, schedule 10, Sentencing Code
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With the consent of the offender, the Probation Service may, subject to certain restrictions®',
in the usual manner, vary the start time and address for a curfew requirement if satisfied that
it is appropriate having regard to a change in the offender’s circumstances®. The Probation
Service issues a notice to this effect to the magistrates’ court where the offender resides®,
which has the effect of varying the order®*. This is as the order has effect as if it were a
community order made in England & Wales®®.

Unpaid work completion period

Where a community payback order includes an unpaid work requirement or other activity
requirement, on an offender resident in England, this is treated as if it were a corresponding
community order®® i.e. a community order with an unpaid work requirement. The community
order therefore remains in force, where there are outstanding unpaid work hours until the
hours have been completed, even if this is past the order end date®’. This overrides the time
limits for completion of unpaid work which would otherwise be applicable to a Community
Payback Order imposed in Scotland®.

Enforcement of Community Order imposed in England or
Wales (resident in Scotland)

Community orders treated as community payback orders

Where a court in England & Wales imposes a community order upon a defendant who
resides in Scotland (‘a Scottish community order®®), the order is treated as if it were a
‘corresponding order’ made by a court in Scotland*®. This means it has effect as if it were a
community payback order under s.227 Criminal Procedure (Scotland) Act 1995 but with
some matters which can only be dealt with by the courts in England and Wales*'.

Breach
Commencement
Any breach proceedings must be commenced, not before a court in England & Wales, but in

the usual manner*?, before the appropriate court*® in Scotland. This should be the home
court * i.e. the Sheriff court in the locality where the offender resides as this is the only court

31 Paragraph 10A
32 Paragraph 10A

8) and (9), schedule 9, Sentencing Code
2), schedule 9, Sentencing Code
33 Paragraph 10A (10), schedule 9, & 1(1), schedule 10 Sentencing Code
34 Paragraph 10A (4), schedule 9, Sentencing Code

35 Paragraph 6(2), schedule 13, Criminal Procedure (Scotland) Act 1995

36 Paragraphs 1(1) & 6(2), schedule 13, Criminal Procedure (Scotland) Act 1995
37 Section 220(1)(b) Sentencing Code

38 Section 227L Criminal Procedure (Scotland) Act 1995

39 Paragraph 27, schedule 11, Sentencing Code

40 Paragraph 20, Schedule 11, Sentencing Code

41 Paragraph 21, schedule 11, Sentencing Code

42 Section 227ZC Criminal Procedure (Scotland) Act 1995

43 Section 227ZN Criminal Procedure (Scotland) Act 1995

44 Paragraph 27, schedule 11, Sentencing Code

~ o~~~

Page 6 of 11



OFFICIAL

which has power to deal with the breach*®. Any citation or warrant issued by the court must
direct the offender to appear or be brought before the home court*®. The home court then
decides, in the usual manner, whether the offender has failed to comply with the order.

Referring the case to the English or Welsh court

Once satisfied that the order has been breached, the home court may require the offender to
appear before the court in England & Wales which made, or last amended, the order*’. The
home court must then certify to the court in England & Wales that the offender has failed to
comply with the requirement/s of the order and must supply any information relating to the
case as may be desirable to that court®®. The court in England & Wales may then issue a
warrant for arrest if the defendant fails to appear*®. The court may then exercise any power
which it could have exercised had the offender resided in England & Wales, subject to
ensuring that there are arrangements to deliver in Scotland any requirements it proposes,
and subject to some exceptions®.

Dealing with the case in the home court

Alternatively, the home court may deal with the case in any way it could have, had the
community order been imposed in Scotland®!, except that it may not:
e discharge or revoke and resentence the order.
e increase the number of unpaid work hours or specify curfew periods to vary the order
above the maximum which the original court could have specified. A court in England
& Wales may only impose a maximum of 300 hours unpaid work®?; a curfew
requirement may not be imposed for longer than 20 hours on any day and not more
than 112 hours in any seven day period®:.

Variation

The applicable Justice Social Work team or the offender®*, may apply in the usual way®, to
vary the order as if it were a corresponding order®® imposed in Scotland i.e. a community
payback order. Any application must be made to the home court, which may deal with the
application as if it were a community payback order imposed in Scotland, subject to
exceptions about increasing the number of unpaid work hours or curfew period®’. The home
court may grant the application, or refuse the application, but may not refer the application to
the appropriate court in England & Wales.

45 Paragraph 21, schedule 11, Sentencing code

46 Section 227ZC (2) Criminal Procedure (Scotland) Act 1995
47 Paragraph 22(1), schedule 11, Sentencing Code

48 Paragraph 23, schedule 11, Sentencing Code

49 Paragraph 24(2), schedule 11, Sentencing Code

50 Paragraphs 25 & 26, schedule 11, Sentencing Code
51 Paragraph 21, schedule 11, Sentencing Code

52 Paragraph 2, schedule 9, Sentencing Code

53 Paragraph 9, schedule 9, Sentencing Code

54 Section 227Y Criminal Procedure (Scotland) Act 1995
55 Section 227Z Criminal Procedure (Scotland) Act 1995
56 Paragraph 20, schedule 11, Sentencing Code

57 Paragraph 21, schedule 11, Sentencing Code
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Revocation

An application may be made to the home court, by the responsible officer or the offender, to
discharge the order, or revoke and resentence®. The home court may refuse the application.
Where the home court is satisfied however that it would be in the interests of justice to
discharge or revoke and resentence the order, the effect of the legislation means that the
home court cannot do so®. It will need to refer the case to the court in England & Wales
which made, or last amended, the order, and may require the offender to appear there. If the
offender does not attend, the court in England & Wales may issue a warrant for the
offender’s arrest. The court may then exercise any power which it could have exercised had
the offender resided in England & Wales, subject to ensuring that there are arrangements to
deliver in Scotland any requirements it proposes, and subject to some exceptions®.

Commission of further offences

Where the offender is convicted of a further offence, and the home court imposes a custodial
sentence in respect of that further offence, the home court may then revoke, but not
resentence, the order®’. Where an offender appears before another court in Scotland that
court will not have the power to revoke the order. It is open to the offender (or their legal
representative) or the responsible officer to apply to the home court to revoke the order. The
home court may refuse the application, though may not revoke the order®?. If the home court
decides that the order should be revoked in the interests of justice the home court may
require the offender to appear before the court in England & Wales which made or last
amended the order®®, which may then revoke the order®*.

Change of residence to Scotland

Where a court in England & Wales has made a community order when the offender resided
in England & Wales, and the offender proposes to reside in Scotland, the appropriate court
in England & Wales may vary the order to require that the order is supervised in Scotland® .
The court must be satisfied that arrangements can be made, in the area where the offender
will reside, to comply with the requirements of the order. There are currently no
arrangements to electronically monitor requirements imposed in England & Wales where the
defendant will be residing in Scotland; electronic monitoring would have to be removed were
the court to agree to vary the order to be supervised in Scotland. If the court agrees to the
change of residence the court must specify the area where the offender will reside, the home
court and the corresponding order i.e. a community payback order and requirements®.

58 Sections 227Y & 227Z Criminal Procedure (Scotland) Act 1995
59 Paragraph 21, schedule 11, Sentencing Code

60 Paragraphs 25 & 26, schedule 11, Sentencing Code

61 Paragraph 21, schedule 11, Sentencing Code

62 Paragraph 21(3), schedule 11, Sentencing Code

63 Paragraph 22(1)(b), schedule 11, Sentencing Code

64 Paragraph 24(3), schedule 11, Sentencing Code

65 Paragraph 2, schedule 11, Sentencing Code

66 Paragraph 16, schedule 11, Sentencing Code
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Enforcement of a Suspended Sentence Order imposed in
England & Wales (resident in Scotland)

Overview

Where a court in England & Wales makes a suspended sentence order with one or more
requirements, subject to certain restrictions®’, and the defendant resides in Scotland, it
transfers the order to Scotland and makes a Scottish Suspended Sentence Order®. Whilst
the suspended sentence order is supervised in Scotland®® it remains an order imposed by
the original court in England & Wales; it is not treated as a corresponding order like
community orders. Breach proceedings of, and applications to amend, suspended sentence
orders made in England and Wales must be commenced before a Scottish court.

Breach

Where an offender fails to comply with the community requirement of the order, breach
proceedings are commenced by the supervising officer providing an information to the home
court in Scotland™. The home court is the sheriff court having jurisdiction in the locality in
which the offender resides or proposes to reside; the home court may issue a citation or a
warrant that the offender appears before the home court’".

The home court may determine whether the offender has failed to comply with the order
without reasonable excuse,’?. If the home court is satisfied that the offender has breached
the order, the home court must though refer the case back to the original court in England &

Wales 73. The court in England & Wales then considers how to deal with the proven breach
74

Alternatively, the home court may decide not to consider the breach and refer the matter
directly to the original court in England & Wales’. The court in England & Wales must then
consider whether the order has been breached.

Following a referral, the original court may exercise any of its standard powers in relation to
the breach’®, except where it decides to amend the order. The original court may not impose
a requirement unless there are suitable arrangements for the offender’s supervision in
Scotland”’.

67 Paragraphs 8 and 9, schedule 17, Sentencing Code
68 Paragraph 41, schedule 17, Sentencing Code

69 Paragraph 12, schedule 17, Sentencing Code

70 Paragraph 19, schedule 17, Sentencing Code

71 Paragraph 19, schedule 17, Sentencing Code

72 Paragraph 20(1), schedule 17, Sentencing Code

73 Paragraph 20(2) and (3), schedule 17, Sentencing Code
74 Paragraph 20(5), schedule 17, Sentencing Code

75 Paragraph 20(1)(b), schedule 17, Sentencing Code
76 Paragraph 23, schedule 17, Sentencing Code

77 Paragraph 32, schedule 17, Sentencing Code
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Commission of further offences

Where an offender is convicted before a magistrates’ court or Crown Court for an offence
committed during the operational period of a suspended sentence order (and the suspended
sentence has not already taken effect) the magistrates’ court or Crown Court, as applicable
in England and Wales must deal with the breach’®. Where the defendant is convicted of an
offence before the Scottish court, committed during the operational period of a suspended
sentence passed in England and Wales (and the suspended sentence has not already taken
effect) the Scottish court has no power to deal with the breach. The Scottish court must
provide written notice of the conviction to the court in England & Wales which imposed the
order’. The court in England & Wales may then issue a summons or warrant for the
offender to appear to be brought before that court which must then deal with the breach®.

Amendment

An application by the offender or supervising officer to amend the order must be made to the
home court®'. Where the application is made by the supervising officer, the home court must
issue a citation for the offender to appear before the home court, failing which the court may
issue a warrant for their arrest®? otherwise it will have no power to amend the order. Where
the application is to cancel a community requirement, there is no power to issue a citation or
a warrant. The offender may also make an amendment application to the home court.

The home court has the same powers as if the original court except that it may not revoke
the order where the offender is unwilling to comply with a treatment requirement &; in that
excepted case it must refer the matter to the original court. Instead of exercising any of its
powers the home court may alternatively decide to refer the application to the original court
and require the offender to attend there®.

Following a referral, the original court may exercise any of its standard powers in relation to
the application®®, except that it may not impose a requirement unless there are suitable
arrangements for the offender’s supervision in Scotland®.

Relevant officer powers & obligations

Where a court in England & Wales makes an SSSO, the applicable Justice Social Work
team has the same roles as the Probation would have had had the defendant resided in
England & Wales®’; the exception is that there will be no power to terminate the supervision
period early®. The relevant officer has a duty to make any arrangements to promote the

78 Paragraphs 11 & 12, schedule 16, Sentencing Code
79 Paragraph 18, schedule 16, Sentencing Code

80 Paragraphs 11 & 12, schedule 16, Sentencing Code
81 Paragraph 25, schedule 17, Sentencing Code

82 Paragraph 27, schedule 17, Sentencing Code

83 Paragraph 26, schedule 17, Sentencing Code

84 Paragraph 29(2), schedule 17, Sentencing Code

85 Paragraph 23, schedule 17, Sentencing Code

86 Paragraph 32, schedule 17, Sentencing Code

87 Paragraph 28, schedule 17, Sentencing Code

88 Paragraph 25 (da), schedule 17, Sentencing Code.
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offender’'s compliance with the order®®. The relevant officer has the power to issue such
instructions from time to time that the offender must keep in touch with the relevant officer;
the offender has an obligation to comply which is enforceable as if a requirement of the
order®. The offender also has the duty to obtain permission from the responsible officer
before changing residence where there is no residence requirement; this is also enforceable
as if a requirement of the order®'. Where the relevant officer grants permission the officer
must give notice to the appropriate court which must amend the order®; the appropriate
court is the original court, not the home court®. Similarly, the offender may apply to the court
for permission® if the relevant officer refuses permission; this will be to the appropriate
court® in England & Wales® i.e. the original court.

Transferring supervision to England & Wales

Where an offender applies to the home court, the home court may amend the order to
require it to be complied with in England & Wales where the offender resides, or proposes to
reside, in England & Wales; if it amends the order the home court must specify the local
justice area in which the offender resides or proposes to reside®. The home court must so
amend the order where the application is made by the supervising officer®. If the home court
is of the opinion that requirements could not be complied with where the offender resides, or
proposes to reside in England & Wales, the home court must cancel those requirements or
replace them with requirements with which the offender can comply®®.

Transferring supervision to Scotland

Where a court in England & Wales has made a suspended sentence order with
requirements order when the offender resided in England & Wales, and the offender
proposes to reside in Scotland, the appropriate court in England & Wales may vary the order
to require that the order is supervised in Scotland. The court must be satisfied that suitable
arrangements can be made for the order, as amended, to be supervised in Scotland'®,
There are currently no arrangements to electronically monitor requirements imposed in
England & Wales where the defendant will be residing in Scotland; electronic monitoring
would have to be removed were the court to agree to vary the order to be supervised in
Scotland. If the court agrees to the order being supervised in Scotland, the court must
specify the local authority area in Scotland and must require that authority to appoint a
relevant officer to supervise the order™".

89 Section 300 Sentencing Code

9 Section 301 Sentencing Code

91 Section 302 Sentencing Code

92 Paragraph 23(3), schedule 16, Sentencing Code

93 Paragraph 25(d), schedule 17, Sentencing Code

94 Section 302(4) Sentencing Code

9 Paragraph1(1), schedule 16, Sentencing Code

9 Paragraph 25 (b), schedule 17, Sentencing Code

97 Paragraph 38(2), schedule 17, Sentencing Code

98 Paragraph 35, schedule 17, Sentencing Code

99 Paragraphs 36 & 37, schedule 17, Sentencing Code
100 Paragraph 2, schedule 17, Sentencing Code

101 Paragraphs 11 & 12, schedule 17, Sentencing Code
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